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ROAD TRAFFIC AMENDMENT (BLOOD ALCOHOL CONTENT) BILL 2019 
Committee 

Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Simon O’Brien) in the chair; 
Hon Stephen Dawson (Minister for Environment) in charge of the bill. 

Clause 1: Short title — 
Committee was interrupted after the clause had been partly considered. 
Hon MICHAEL MISCHIN: I think the minister was reassuring me that the rebuttable presumption provided by the 
government in this bill is not simply notional, but can be, in practical terms, available to a person who is genuinely 
under the prescribed limit. Perhaps if the minister has anything further to say on that subject, I would appreciate 
it, because it is a matter of quite some concern that innocent people may be captured by this provision. I say that 
in the light of the prohibition on having traces of drugs in one’s system. Section 64AB of the Road Traffic Act, 
for example, states the additional requirement for a prosecutor to prove that the person charged must have conduct, 
condition or appearance at the time of that driving or attempted driving consistent with a condition or an 
appearance associated with a person who has consumed or used a drug or drugs. There is, of course, difficulty in 
accurately detecting the level of a drug in someone’s system at the time that they were driving, but there is a means 
of ensuring that people are not captured simply because they have a drug in their system. Likewise, I feel it is 
important that people who are under the limit are not charged when they may in fact be under a prescribed limit 
that would either make them guilty of an offence or guilty of a greater offence than would be properly the case. 
Hon STEPHEN DAWSON: I can answer the member’s question like this. The current back-calculation formula 
is flawed, and that is why every other state has moved away from this method. No two peoples’ bodies are alike, 
in terms of size, weight and so on, and the rate that people absorb and eliminate alcohol is different. The current 
method potentially allows people to lie about the time of their most recent drink. The proposed method removes 
the flawed equation, it removes the temptation to lie, and it gives a rebuttable presumption instead of a conclusive 
presumption. It is certainly the government’s belief that the method proposed in this bill is a big improvement in 
fairness. I mentioned earlier a Curtin–Monash Accident Research Centre report, but I will place this 2014 article 
from The West Australian on the record anyway — 

A recent Curtin–Monash Accident Research Centre report found that of 114 drivers who recorded an 
illegal alcohol level at a roadside RBT, 26 were not charged with drink-driving. 
Among the rest, 65 drivers faced a reduced drink-driving charge because of the back-calculation process. 
Further analysis of 46 drivers who blew over the limit found 11 escaped a compulsory immediate 
disqualification because their initial blood alcohol levels of 0.11, 0.09 and 0.08 were all back-calculated 
to 0.07. 
Lead author Monash University research fellow Belinda Clark said back-calculation did not achieve its 
desired aim and should be axed. 
She found the logic behind the calculation was only applicable for 28 per cent of those who blew over 
the limit. 
Ms Clark said though few people would actively try to exploit back-calculation, it needed reviewing. 

Of course, this study was done in 2012, but this was reported in 2014. In fact, the then Minister for Police, 
Liza Harvey—the now Leader of the Opposition—said the government would consider changing back-calculating 
levels if it received advice from the Western Australia Police Force and the Road Safety Council. I am advised 
that that advice was received from WA Police, so action has been taken, and that is where we find ourselves this 
afternoon with the bill before us. 
Hon MICHAEL MISCHIN: I will not pursue the matter any further; I think I have made the point I sought to 
make. Under a system in which there is a presumption of innocence and consideration that the benefit of the doubt 
ought to be given to those who are accused of an offence, particularly when a significant consequence will flow 
from a conviction, for all its flaws, at least the back-calculation system provided an element of benefit of the doubt. 
Sure, there will be people who slip through the net, but that may be preferable to catching people who ought not 
be caught, particularly when the consequences that flow from a conviction include taking away the ability to drive 
and imposing a significant financial penalty. We will see how much better this system works and whether injustices 
are created over time. I trust action will be taken if that is the case. But I hope the search will continue for a better 
and more reliable means of determining whether someone is over the limit at the relevant time. I have nothing 
further to say about that. 

Clause put and passed. 
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Clauses 2 to 9 put and passed. 
Title put and passed.  

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Stephen Dawson (Minister for Environment), and passed. 
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